Energy Savings Performance Contract (ESPC)


*** This document is a template Energy Services Performance Contract which suits for Deemed Savings Scheme / annuity-based deemed savings scheme. Some of the provisions of this mode of Energy Services Performance Contract may not be suitable for a particular project, and parties using this document are advised to consult with legal counsel with expertise in energy services performance contracts to suitably modify the document to suit their specific requirements and facts. This document also contains various drafting notes to aid the parties in customising the document to their needs and for populating the Schedules to this document.






ENERGY SERVICES PERFORMANCE CONTRACT

BY AND BETWEEN


[●]

(AS THE CLIENT)

AND

[•]

(AS THE ESCO) 






Dated [●]


ENERGY SERVICES PERFORMANCE CONTRACT

This Energy Services Performance Contract ("ESPC") is made and entered into as of [insert date of execution] at [insert place of execution], by and between: 

1.	[Insert name of the ESCO], [a company incorporated under the provisions of the Companies Act, 1956/2013][footnoteRef:2] and having its registered office/principal offices at [insert address] (hereinafter referred to as the "ESCO", which expression shall, unless repugnant to the context or meaning thereof, include its successors, permitted assigns and substitutes) of the First Part; and  [2:  Drafting Note: Change as appropriate depending up on the nature of the ESCO entity.] 


2.	[Insert name of the Client], [a company incorporated under the provisions of the Companies Act, 1956/2013][footnoteRef:3] or commercial establishment/society having its registered office/principal offices at [insert address] (hereinafter referred to as the "Client", which expression shall, unless repugnant to the context or meaning thereof, include its successors, permitted assigns and substitutes) of the Second Part. [3:  Drafting Note: Change as appropriate depending up on the nature of the Client.] 


The ESCO and the Client are individually referred to as a “Party” and collectively referred to as “Parties”.

RECITALS:

A. The Client owns and operates the Facilities (as described in Schedule B (Description of Facilities)), and wishes to acquire equipment and services to reduce energy costs and related expenses and increase energy savings at the Facilities.

B. The ESCO has experience and technical management capabilities to identify and evaluate energy saving and energy cost saving opportunities, and provide for design, engineering, procurement, installation, operation, [maintenance][footnoteRef:4] and measurement of cost effective energy conservation measures (“ECMs”). [4:  Drafting Note: Delete if not applicable] 


C. The Client has selected the ESCO to perform a technical energy audit and the ESCO has delivered to the Client a Technical Energy Audit Report (“Audit Report”) and Project Development Plan (“PDP”) which includes an assessment of the energy consumption characteristics of the Facilities and the identification and evaluation of viable ECMs, as well as estimates of expected energy and operational savings and associated costs for each recommended ECM.

D. The Client now desires to enter into a contract with the ESCO for the design, [ installation][footnoteRef:5], [financing][footnoteRef:6], maintenance and measurement of the ECMs as set forth herein. [5:  Drafting Note: Delete if not applicable]  [6:  Drafting Note: Delete if the Client is arranging the financing for the Project.] 


E. The ESCO, and the Client acknowledge and agree that the purpose of this ESPC is to achieve energy saving of the Facilities, leading to related cost savings contemplated by this ESPC, to the benefit of the Client, and the ESCO agrees to cooperate to achieve the purpose of this ESPC.

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and intending to be legally bound hereby, the Client and the ESCO hereto convene and agree to the terms and conditions set forth hereinafter.

All capitalised terms used in this ESPC, shall have the meaning ascribed to them in Schedule A (Defined Terms).

1.	REPORTS AND SCHEDULES

1.1 The ESCO has prepared the Audit Report, dated [insert date of submission of the Audit Report] and the PDP dated [insert date of the PDP] which are reproduced in Schedule C (Audit Report and PDP) and incorporated herein by reference in their entirety. The Audit Report and PDP have been approved and accepted by the Client, and includes all identified ECMs for the Facilities.
	
1.2	The ESCO has obtained all necessary information as to the risks, contingencies and other circumstances which may influence or affect the ESCO and the performance by it of its Scope of Work (as described in Schedule D (ESCO Scope of Work and Energy Saving Equipment)) under this ESPC, and the Client shall have validated the same for the accuracy, sufficiency or completeness of any data. 
2.	SCOPE OF WORK

2.1	The ESCO shall, in accordance with the terms of this ESPC, including all Schedules  hereto, design, procure, [install]5, [finance]6 maintain, test the Energy Saving Equipment (as described in Schedule D (ESCO Scope of Work and Energy Saving Equipment)).	

2.2	The ESCO shall collect the inventory data of the ECMs concerned from the client or identified premises., wherein ESCO and the client have accepted implementation of ECMs at the said site or premises on deemed energy saving ESCO model as specified in Schedule G.

2.3	The ESCO shall employ the ECMs (as specified in the Audit Report and PDP), which will achieve the cost and energy savings with respect to the Facilities as mentioned in Schedule G.

2.4	The ESCO shall, unless specifically excluded in this ESPC, also perform all such works and services not specifically mentioned in this ESPC but which can be reasonably inferred from this ESPC, as being required for completion of the Scope of Work as if such works and services were expressly mentioned in this ESPC.

2.5	Except for those permits and fees that are specified as the responsibility of the Client under Schedule E (Client’s Responsibilities), the ESCO shall secure and pay for necessary permits, approvals, assessments and charges required for the proper execution and completion of the of Works.

3.		TERM AND VALIDITY

3.1	This ESPC shall be effective and binding upon the Parties from the date of its execution ("Effective Date)") and shall continue in full force and effect till the date of expiry of [●] years from the Commencement Date (“Expiry Date”), unless terminated earlier in accordance with the terms of this ESPC. 

4.	COMMENCEMENT DATE FOR ENERGY SAVING CALCULATIONS 

4.1	Commencement Date shall be the date of issuance of the Certificate of Acceptance in the format set forth in Schedule F (Format of Certificate of Acceptance) by the Client, pursuant to the ESCO delivering a notice to the Client that it has completed its Scope of Works and commenced operating all Energy Saving Equipment specified in Schedule D (ESCO Scope of Work and Energy Saving Equipment) and the Performance Test in accordance with Schedule I (Procedure for Performance Test) of the Energy Saving Equipment have been completed. 

4.2		The payments due to the ESCO for undertaking the Scope of Work set out in Clause 2 (Scope of Work) and all other works and services which can be reasonably inferred from this ESPC shall be as set forth in Schedule G (Baseline and Payments to the ESCO). The Client & ESCO have agreed to enter into this agreement for the execution of the [insert the Project Title] at [insert the client location] which may require financial assistance by ESCO and/or by Client[footnoteRef:7] with deemed energy cost savings as mentioned in Schedule G,  subject to the terms & conditions set forth hereinafter for a period of “----” Years. [7: ] 



5.		EQUIPMENT WARRANTIES AND COMPATIBILITY

5.1	The ESCO warrants to the Client that all Energy Saving Equipment installed at the Facilities shall be new, in good and proper working condition, fit for purpose and protected by appropriate written warranties covering all parts and equipment performance. The equipment warranty shall include replacement, repair, and any labour for the warranty period.

5.2	On and from the date the title to the Energy Saving Equipment passes to the client, the ESCO agrees to:

(i)	deliver to the Client all written warranties;

(ii)	transfer the warranties to the Client at no extra cost;

(iii)	provide reasonable assistance to the Client in pursuing the rights and remedies against the manufacturer of the Energy Saving Equipment under the warranties;

(iv)	as and when it becomes aware during the course of its maintenance obligations, notify the Client whenever defects in Energy Saving Equipment parts or performance occur or when warranty rights and remedies can be exercised by the Client.

6.	CONSTRUCTION / INSTALLATION OF ENERGY SAVING EQUIPMENT

6.1 	Within [●] days of the Effective Date, the [Client]/[ESCO]7 shall execute loan and security agreements with its lenders (execution of the loan and security documents with the lenders shall hereafter be referred to as “Closing”). The period from Closing to Commencement Date shall be referred to as the “Construction/installation Period”. If the [Client]/[ESCO][footnoteRef:8]7 is unable to achieve Closing by or before [●] days of the Effective Date, this ESPC shall automatically terminate without any liability on either Party, [8: 7-12 Drafting Note: Parties to choose as appropriate.] 

6.2 

6.3 During the Construction /installation Period, ESCO may undertake  [designing, engineering]8[procurement]9 and [installation]10 of the ECMs [and Operation & Maintenance] 11 described in Schedule D (ESCO Scope of Work and Energy Saving Equipment) in accordance with the construction schedule as specified in Schedule J (Construction /Installation Schedule). 

6.3 For the purpose of successful installation and commissioning to be deemed effective, the date when 95% of all equipment types are installed shall be deemed as effective date of successful installation and commissioning post which project will enter the first contract period. ESCO will ensure availability of at-least 95% of each inventory in workable condition at any given point in time through-out the contract period.

6.4	On completion of the installation of the Energy Saving Equipment at the Facilities, the ESCO may conduct the Performance Tests at a date and time agreeable to both Parties, in the presence of the Client, in accordance with the procedures specified in Schedule I (Procedure for Performance Test). On successful completion of the Performance Tests, the ESCO shall issue a written notice (“Completion Notice”) to the Client stating that all Energy Saving Equipment have been installed and are operating in accordance with the requirement specified in this ESPC. On receipt of the Completion Notice, the Client shall issue the Certificate of Acceptance. The date of issuance of the Completion Notice by the Client shall be the Commencement Date, and the period from the Commencement Date to the Expiry Date shall be the ESCO Maintenance Period.

6.5	If the Client does not concur that the ESCO has installed and commenced operating all Energy Saving Equipment specified in Schedule D (ESCO Scope of Work and Energy Saving Equipment), then the Client shall notify as such to the ESCO within [●]12 days of receipt of the Completion Notice. To the extent the ESCO does not dispute the discrepancies raised by the Client, the ESCO shall promptly and diligently correct the works to conform to the description of the works set forth in this ESPC, and resubmit the Completion Notice to the Client. If the ESCO disagrees with the discrepancies raised by the Client, the ESCO may notify the Client of a dispute and such dispute shall be resolved in accordance with Clause 18 of this ESPC. If the Client does not deliver written notice to the ESCO within [●]13 days of receiving the Completion Notice, the Client will be deemed to have issued the Certificate of Acceptance.

7.		UPGRADING OR ALTERING THE ENERGY SAVING EQUIPMENT

7.1	The Client may order, or the ESCO may request the Client (which request may be approved, rejected, or conditioned in the Client’s sole and absolute discretion), to make changes in the Scope of Works consisting of additions, deletions, or modifications. Such changes in the Scope of Works shall be authorized only by a written Change Order (“Change Order”) signed by the Client and the ESCO. The adjustment to the payment shall be based on the mutual acceptance of a lump sum price for the Change Order work.  

7.2	All replacements of and alterations or additions to the Energy Saving Equipment shall become part of the Energy Saving Equipment described in Schedule D (ESCO Scope of Work and Energy Saving Equipment). The Client shall not withhold its approval for upgrading or altering the Energy Saving Equipment unjustly, if such upgrading or alteration is required for better performance of the ECM for the Facilities as envisaged under this ESPC.

8.		ECM ADJUSTMENTS

In case there is any change in the ECMs as mentioned in the Schedule D due to reasons beyond control, the above parameters related to energy savings/investment/ECM and payment to the ESCO may be re-worked on mutual understanding by both parties and to be documented by amending Schedule G of the contract.

9.		OBLIGATIONS OF THE ESCO

9.1	The ESCO shall implement the ECMs and install the Energy Saving Equipment at the Facilities which will lead to deemed energy saving in the maximum demand (kVA/kW)/ consumption of electricity (kVAh/kWh) / other energy carriers (MJ) as specified in Schedule G (Baseline and Payments to the ESCO].

9.2	The ESCO shall, from the Commencement Date and for the duration of the ESCO Maintenance Period, be responsible for all services, maintenance, and repairs to the Energy Saving Equipment installed, without any additional cost to the Client, as defined in the scope of work.

9.3	During the ESCO Maintenance Period, the ESCO shall charge the Client for the actual cost of the maintenance or repair insofar as such cost is not covered by any warranty or insurance proceeds when the need for maintenance or repairs arises, or the need for such maintenance and repair arises due to operation of the Energy Saving Equipment by the Client, or any employee or other agent of the Client contrary to the instructions of the ESCO or the need for such maintenance and repair arises due to negligent act or omission of the Client or any employee or other agent of the Client.

9.4	The ESCO shall execute ESPC,as specified in the scope of work and  install & commissioning the Energy Saving Equipment in such a manner so as not to harm the structural integrity of the Facilities or the operations being carried out in the Facilities and so as to conform to Schedule H (Start-Up, Commissioning and Operating Parameters of Installed Energy Saving Equipment), and shall carry out its Scope of Works with due diligence and efficiency and in accordance with sound technical, economic, financial, managerial, environmental and social standards and practices, including compliance with relevant terms and conditions. The ESCO shall comply with relevant terms and conditions of the ERMF, any environmental and social due diligence required thereunder in respect of the tasks/works contemplated under this ESPC, and the Anti-Corruption Guidelines, and, as applicable, prior to the commencement of any activity under this ESPC, if an environmental impact assessment or environmental management plan shall be required pursuant to the ERMF for any activity hereunder,  shall proceed to have such assessment or plan, it shall be prepared in accordance with the provisions of the ERMF 

9.5	The ESCO shall repair and restore to its original condition any area damaged by the ESCO’s performance under this ESPC and bear all costs associated with it.

9.6	The ESCO shall remain responsible for the professional and technical accuracy of all services performed, whether by the ESCO or its subcontractors or others on its behalf, throughout the term of this ESPC.

9.7	The ESCO shall permit the World Bank, the Small Industries Development Bank of India, and Client’s Lender or their nominees to inspect the tasks/works contemplated under this ESPC and the site and facility where such activities are taking place, and provide such relevant documents and records relating to such as they may request.

9.8	The ESCO shall not in connection with this ESPC or any transaction contemplated hereunder engage or contract with any entity sanctioned or debarred under the Anti-Corruption Guidelines.

9.9 	The ESCO shall take relevant insurance cover for all the equipment covered under the ESPC and keep them insured during the entire contract period. ESCO shall also obtain Workmen Compensation Insurance sufficient to cover all of the working employees to fulfill this ESPC.
10.    	OBLIGATIONS OF THE CLIENT

10.1	The Client shall not move, remove, modify, alter, or change the Energy Saving Equipment or any part thereof without the prior written approval of the ESCO. However, notwithstanding this sub-Clause 10.1, the Client shall take reasonable steps to protect the Energy Saving Equipment from damage or injury and shall follow instructions for emergency action provided in advance by the ESCO.

10.2 	The Client shall use its best efforts to notify the ESCO or its designee(s) within [twenty-four (24) hours] after the Client’s actual knowledge and occurrence of:

(i)	Any malfunction in the operation of the Energy Saving Equipment; or 

(ii)	Any pre-existing energy related equipment that might materially impact upon the Deemed Energy Savings, to an extent the impact of such equipment was not considered in the Baseline (as defined in Schedule G); or

(iii)	Any interruption or alteration to the energy supply to the premises where the Facilities are located; or

(iv)	Any alteration or modification in any energy-related equipment or its operation.

· Where the Client exercises due diligence in attempting to assess the existence of any condition specified in (ii) to (iv) above, the Client shall be deemed not at fault in failing to correctly identify such conditions as having a material impact upon the expected energy savings and in case there is any change in the ECMs as mentioned in the Schedule D due to reasons beyond control, the above parameters related to energy savings/investment/ECM and payment to the ESCO may be re-worked  on mutual understanding by both parties and to be documented by amending Schedule G of the contract

10.3	The Client shall comply with relevant terms and conditions of the ERMF, any environmental and social due diligence required thereunder in respect of the tasks/works contemplated under this ESPC, and the Anti-Corruption Guidelines, and, as applicable, prior to the commencement of any activity under this ESPC. If an environmental impact assessment or environmental management plan shall be required pursuant to the ERMF 	for any activity hereunder, it shall proceed to have such assessment or plan, be  prepared in accordance with the provisions of the ERMF and in all cases, shall establish and maintain appropriate monitoring systems, or support those put in place by the ESCO, if required by the ERMF or environmental and social due diligence thereunder. 

10.4	The Client shall permit the World Bank, the Small Industries Development Bank of India and ESCO’s Lender or their nominees to inspect the tasks/works contemplated under this ESPC and the site and facility where such activities are taking place, and provide such relevant documents and records relating to such as they may request. 

10.5	The Client shall not in connection with this ESPC or any transaction contemplated hereunder engage or contract with any entity sanctioned or debarred under the Anti-Corruption Guidelines.

10.6	In the event of premises where the Facilities are located is being sold during the term of this ESPC, the Client agrees to ensure that the ESPC is taken over by the new owner of the Facilities on the same terms and conditions. Alternatively, if the new owner is not interested in taking over this ESPC or the new owner is not an entity acceptable to the ESCO, this ESPC shall be terminated and the Client shall pay to the ESCO the [120 percent] of the capital expenditure incurred by the ESCO on the installation of the Energy Saving Equipment [and the Debt Due]1[footnoteRef:9]3 14. Payment of such amount shall be made to the ESCO within thirty (30) days of the transfer of the premises/Facilities. [9: 14 Drafting Notes: Delete if the ESCO is not responsible for financing the project.] 


11.	PAYMENTS TO THE ESCO

11.1	The payments to the ESCO for performing its Scope of Work under this contract shall be made by the client in accordance with the provisions of Schedule G (Baseline and Payments to the ESCO) and the terms of this Clause 11. ESCO shall provide to the Client an invoice of the total amount due. Notwithstanding the above provisions in this Clause, the Client shall not be required to make any payments to the ESCO under this ESPC unless all Energy Saving Equipment installation is completed by the ESCO in accordance with Clause 6 and Schedule J (Construction /Installation Schedule) and accepted by the Client.
  
11.2	Payment shall be made by the Client within [thirty (30) days] of submission of an invoice meeting the requirements of this Clause 11.1 and Schedule G (Baseline and Payment to the ESCO) ("Due Date"). If the payment of an invoice is not made by or before the Due Date or is only made in part, then default interest at the rate of base rate of lending set by the State Bank of India (as applicable on the date the payment is made) plus [●]% per annum, shall be charged on the pending amount from the Due Date till the date of actual payment, and the ESCO shall have the right to issue notice for temporary stoppage of activities where the Client defaults for 2 or more invoices and re-schedule payments which may be reflected in Schedule G (Baseline and Payments to the ESCO). This may include penalties and any other costs that the ESCO may incur during this period.

11.3	After the Commencement Date, the ESCO shall annually prepare and provide a report to the Client documenting the performance of the Energy Saving Equipment at Facilities. 
11.4	The ESCO shall maintain cost accounting records on authorised work performed under actual costs for labour and material, or other basis requiring records and shall afford to the Client access to these records and preserve them for a period of [one year] after final payment.
12.	OWNERSHIP

12.1 	[Ownership of the Energy Saving Equipment shall be transferred by the ESCO to the Client free of all Encumbrances when all security interests created by the ESCO over such Energy Saving Equipment in favour of its lenders are released in accordance with the terms of its loan and security document executed with its lenders.]1[footnoteRef:10]5 [10: 15 Drafting Notes: Delete if the ESCO is not responsible for financing the proj] 


12.2 	The Client shall not, by virtue of this ESPC, acquire any interest in any formulas, patterns, devices, secret inventions or processes, copyright, patent, other intellectual or proprietary rights, inventions or processes, or similar items of property which are or may be used in connection with the ECRMs.

12.3 	Notwithstanding any other provision of this ESPC, the Client shall retain ownership and possession of all equipment and systems that were on-site at the Facilities prior to the signing of this ESPC.

12.4 	All of the drawings, specifications, computer software and documents, prepared through the efforts of ESCO’ staff and subcontractors shall remain the property of ESCO, and shall not be disclosed or used by the Client to a third party, without the written consent of ESCO. The drawings, CAD files and specifications shall become the property of the Client upon issuance of the Completion Certificate.

13.	EVENTS OF DEFAULT

13.1	Each of the following events shall constitute an event of default by the Client:

(a)	any failure by the Client to pay the ESCO any sum due, for the works and services envisaged under this ESPC including those works/services during the ESCO Maintenance Period, for more than [thirty (30) days]1[footnoteRef:11]6 after raising of invoice by the ESCO; [11: ect.
16 Drafting Note: Delete if the Client is arranging financing for the pro] 


(b)	failure by the Client to perform or comply with any material terms and conditions of this ESPC, including breach of any covenant contained herein, provided that such failure is not cured within [thirty (30) days]1[footnoteRef:12]7 after the ESCO issues a notice to the Client requesting that such failure to perform be cured; [12: ject.afting Note: Parties to confirm based on their commercial understanding.] 


(c)	any representation or warranty furnished by the Client in this ESPC is proved to be false, or misleading in any material respect when made; or

(d)	the filing of a bankruptcy petition whether by the Client or its creditors against the Client which proceeding shall not have been dismissed within [ninety (90) days]1[footnoteRef:13]8 of its filing, or an involuntary assignment for the benefit of all creditors or the liquidation of the Client.  [13: 18 Drafting Note: Parties to confirm based on their commercial understanding.] 


13.2	Each of the following events shall constitute an event of default by the ESCO:

(a)	any representation or warranty furnished by the ESCO in this ESPC is false or misleading in any material respect when made;

(b) 	the ESCO fails to furnish and install the Energy Saving Equipment and make it ready for use within the time specified by this ESPC; provided that such failure is not cured within [thirty (30) days] after the client issues a notice to the ESCO requiring that such failure to perform be cured;

(c)	the filing of a bankruptcy petition whether by the ESCO or its creditors against the ESCO which proceeding shall not have been dismissed within [ninety (90) days]1[footnoteRef:14]9 of its filing, or an involuntary assignment for the benefit of all creditors or the liquidation of the ESCO; [14: 19 Drafting Note: Parties to confirm based on their commercial understanding.] 


(d)	any change in ownership or control of the ESCO without the prior approval of the Client, such consent not to be unreasonably withheld; 

(e)	failure by the ESCO to pay any amount due the Client or perform any obligation under the terms of this ESPC, provided that such failure is not cured within [thirty (30) days]2[footnoteRef:15]0 after the Client issues a notice to the ESCO requesting that such failure to perform be cured.; [15: 20 Drafting Note: Parties to confirm based on their commercial understanding.] 


(f)	any Encumbrance is created upon the Energy Saving Equipment by the ESCO other than in accordance with the terms of the loan and security document executed by the ESCO with its lenders.

14.	REMEDIES UPON OCCURANCE OF EVENTS OF DEFAULT

14.1	If an event of default by the Client occurs, the ESCO may exercise all remedies (including right to terminate) available at law or in equity or other appropriate proceedings including bringing an action or actions from time to time for recovery of amounts due and unpaid by the Client, and/or for damages which shall include all direct costs and expenses incurred by the ESCO as a result of such breach including costs reasonably incurred in exercise of its remedy. Selection of any one remedy by the ESCO is not a waiver of other available remedies.

14.2	In case of an event of default by the ESCO, the Client may exercise any and all remedies (including right to terminate) at law or equity, or institute other proceedings, including, without limitation, bringing an action or actions from time to time for specific performance, and/or for the recovery of amounts due and unpaid and/or for damages, which shall include all costs and expenses reasonably incurred, including attorney’s fees. Election of any one remedy by the Client is not a waiver of other available remedies. 

15.	CONSEQUENCES OF TERMINATION OF THE ESPC PRIOR TO THE EXPIRY DATE

15.1	Termination due to ESCO event of default

Where this ESPC is terminated by the Client due to ESCO event of default, the ESCO shall not be entitled to receive from the Client any cost of capital expenditure incurred by the ESCO on the construction /installation of the Energy Saving Equipment till the date of the termination. 

15.2.	Termination due to Client event of default

Where this ESPC is terminated due to a Client event of default, the ESCO shall be entitled to receive from the Client [120 per cent]21 of the capital expenditure incurred on the installation of the Energy Saving Equipment [plus the Debt Due]2[footnoteRef:16]2. [16: 21 Drafting Note: Delete if the ESCO is not financing the project.
22 Drafting Note: Delete if the ESCO is not financing the project.] 


16.	FORCE MAJEURE

16.1	If any Party is unable to perform any of its obligations under this ESPC due to occurrence of any of the events or combination of events including:
(a) acts of God, earthquake, flood, cyclone;

(b) war, insurrection or riots; 

(c) acts by the Government of India which adversely affect the performance of obligation by either or both the Parties under this ESPC; or

(d) any other event beyond its control,

the affected Party shall give notice to the other Party of any event of Force Majeure as soon as reasonably practicable, but not later than 7 (seven) days after the date on which such Party knew or should reasonably have known of the commencement of the event of Force Majeure. If an event of Force Majeure results in a breakdown of communications rendering it unreasonable to give notice within the applicable time limit specified herein, then the Party claiming Force Majeure shall give such notice as soon as reasonably practicable after reinstatement of communications, but not later than 1 (one) day after such reinstatement.

Provided that such notice shall be a pre-condition to the affected Party’s entitlement to claim relief under this ESPC. Such notice shall include full particulars of the event of Force Majeure, its effects on the Party claiming relief and the remedial measures proposed. The affected Party shall give the other Party regular reports on the progress of those remedial measures and such other information as the other Party may reasonably request about the Force Majeure.

16.2	The affected Party shall give notice to the other Party of (i) the cessation of the relevant event of Force Majeure; and (ii) the cessation of the effects of such event of Force Majeure on the performance of its rights or obligations under this ESPC, as soon as practicable after becoming aware of each of these cessations.

16.3	Except as expressly provided in this ESPC, no Party shall be in breach of its obligations pursuant to this ESPC or otherwise liable to the other Party for any hindrance or delay in performance or non-performance of any such obligations if and to the extent that such hindrance, delay or non-performance is due to a Force Majeure event.

16.4	If either Party is prevented from performing any of its obligations under the ESPC by Force Majeure of which notice has been given under Sub-Clause ‎17.1 and the Commencement Date is or will be delayed as a result, such Party shall be entitled to an extension of time (but not reimbursement of any associated cost) for any such delay due to a Force Majeure event.

16.5	If the performance of obligation under this ESPC of either Party is prevented for a continuous period of 180 days by reason of Force Majeure of which notice has been given under Sub-Clause ‎17.1 (or for multiple periods which totals more than 180 days due to the same notified Force Majeure), then the other Party not affected by the Force Majeure may give to the affected Party a notice of termination of this ESPC. 

16.6	Upon such termination, the Client shall pay to the ESCO:

(a) 	the amount payable for any work carried out by it for which a price is stated in this ESPC;
(b) 	the cost of Energy Saving Equipment ordered for the works which have been delivered to the ESCO, or of which the ESCO is liable to accept delivery. Such Energy Saving Equipment shall, at the option of the Client, become the property of (and be at the risk of) the Client when paid for by the Client, and the ESCO shall place the same at the Client’s disposal;

(c)	any other cost or liability which in the circumstances was reasonably incurred by the ESCO in the expectation of completing its scope of works;

(d)	if applicable, the cost of removal of the temporary works that can be removed and the ESCO’s equipment from the premises; and

(e)	the cost of repatriation of the ESCO’s staff and labour employed wholly in connection with the works at the date of termination.

16.7	Upon such termination, the ESCO shall:

(a) 	transfer all Energy Saving Equipment and all other equipment and material to the Client;

(b)	assign all subcontracts, to the extent allowed, to the Client; and

(c)	leave the premises in a safe and clean condition.



17.	DISPUTE RESOLUTION

17.1	If a Party considers that there is a dispute in respect of any matters arising out of, or in connection with this ESPC (including a dispute relating to the validity or existence of this ESPC), then that Party shall immediately give a written notice, in accordance with this ESPC, to the other Party stating therein the cause for the dispute and claims of the Party giving such notice. Within [●] days of service of the written notice to the other Party, the Parties shall meet at a time and venue mutually decided by the Parties in an effort to resolve the dispute in good faith. 

17.2	If the Parties fail to resolve the dispute within [●] days of issuance of the notice pursuant to Sub-Clause 18.1, the dispute shall, by issuance of another notice by either Party, be referred to arbitration, which shall be adjudicated by a sole arbitrator. The arbitrator shall be appointed by the mutual agreement of the Parties. 

17.3	If Parties fail to appoint an arbitrator within [●] days after service of the notice pursuant to Sub-Clause 18.2, such arbitrator shall be appointed in accordance with provisions of the Arbitration and Conciliation Act, 1996. The venue of the arbitration shall be [●] and the language of the arbitration shall be English. The arbitration shall be conducted in accordance with the Arbitration and Conciliation Act, 1996.

17.4	The arbitration award shall be final and binding on the Parties. The costs of arbitration and the manner of bearing such costs shall be determined by the arbitrator. 

18.	COORDINATION

The Client will provide all necessary support to the ESCO to ensure smooth coordination with the existing contractors and personnel of the Client.

19.	ASSIGNMENT

	The Client shall not transfer or assign its rights, interests or obligations under this ESPC in whole or in part to any third party without the prior written approval of the ESCO, said consent not to be unreasonably withheld.  

[Other than assignment of its payments and interests under this ESPC to its lenders,]2[footnoteRef:17]3 ESCO shall not assign, delegate, or transfer any of its rights, interests or obligations under this ESPC without the express prior written approval of the Client, said consent not to be unreasonably withheld.  [17: 23 Drafting Notes: Delete if the ESCO is not financing the Project.] 


20.	INDEMNIFICATION

The ESCO shall indemnify and hold harmless the Client and its officers, agents and employees from and against any and all claims, demands, losses, expenses, actions or liability of any nature based upon or arising out of any services performed by the ESCO, its agents or employees under this ESPC. In no event shall the preceding indemnification apply to liability to the extent caused by the negligence or wilful misconduct of the Client. 


21.	GENERAL PROVISIONS

21.1	The ESCO shall be responsible for obtaining all permits, consents, and authorizations as may be required to perform its obligations hereunder. Failure in this ESPC to specifically identify any applicable law does not affect its applicability.

21.2	The ESCO is an independent contractor in the performance of its obligation under this ESPC, and solely and personally liable for all labour, taxes, insurance, required bonding and other expenses, and for any and all damages in connection with the operation of this ESPC, whether it may be for personal injuries or damages of any other kind.

21.3	This ESPC, when executed, together with all Schedules attached hereto or to be attached hereto, as provided for by this ESPC shall constitute the entire agreement between the Parties and this ESPC may not be amended, modified, or terminated except by in writing and signed by the Parties hereto.

21.4	This ESPC shall be governed and construed in accordance with laws of India. Any action to enforce the provisions of this ESPC or claim or dispute arising from this ESPC shall be brought before the court at [Name of City] having jurisdiction on the matter. In the event any provision of this ESPC is held to be invalid or unenforceable, the validity, legality and enforceability of the remaining terms of this Agreement will remain in force.

21.5	Any notice required or permitted hereunder shall be deemed sufficient if given in writing and delivered personally or sent by registered or certified mail, return receipt requested, postage prepaid, or delivered to a nationally recognized express mail service, charges prepaid, receipt obtained, to the address shown below or to such other persons or addresses as are specified by similar notice.
TO	[ESCO Name and Address]






TO	[Client Name and Address|








IN WITNESS WHEREOF, and intending to be legally bound, the Parties hereto subscribe their names to this ESPC by their duly authorized officers on the date first above written.






[Name of the ESCO]					 [Name of the Client]


By:_________________________		By:_______________________	


(Signature)___________________		(Signature) _________________




(Name and Title)				(Name and Title)


SCHEDULE A: DEFINED TERMS

Anti-Corruption Guidelines shall mean the World Bank Guidelines on Preventing and Combating Fraud and Corruption in Projects Financed by IBRD Loans and IDA Credits and Grants dated October 15, 2006 and revised in January 2011.

Audit Report shall have the meaning ascribed to it in Recital C.

Certificate of Acceptance shall have the meaning ascribed to it in Sub-Clause 4.1 and shall be as per the format set out in Schedule F (Format of Certificate of Acceptance).

Change Order shall have the meaning ascribed to it in sub-Clause 7.1.

Client shall mean [●].                                           

Closing shall have the meaning set out in sub-Clause 6.1.

Commencement Date shall have the meaning ascribed to it in Sub-Clause 4.1.

Completion Notice shall have the meaning ascribed to it in Sub-Clause 6.2
Construction / installation Period shall have the meaning set out in sub-Clause 6.1.

[Debt Due shall mean the principal amount of the debt provided by third party lenders under financing agreements for financing the cost of the ECMs and the Energy Saving Equipment (the “principal”) and all accrued interest, financing fees and charges payable under the financing agreements on, or in respect of, the debt until the date of termination of the ESPC but excluding any penal interest or charges payable under the financing agreements by the ESCO to the lender, and any pre-payment charges in relation to accelerated repayment of debt except where such charges have arisen due to Client event of default.]2[footnoteRef:18]4 [18: 24 Drafting Note: Delete if the ESCO is not financing the project.] 


Deemed Energy Cost Savings: shall mean the quantification of Deemed Energy Savings in monetary terms.

Deemed Energy Savings:  are pre-determined, validated but normative estimates of energy savings attributable to energy efficiency measures as mentioned in Schedule G. 
Deemed energy savings are mutually agreed energy saving finalised at the time of signing of the agreement. The deemed energy saving may be derived from the past project experience of the technology, sample measurements, parameters provided by the technology suppliers, etc. It is also minimum energy performance guaranteed under the project and actual savings may be more than or equal to the deemed energy savings.

ECM shall have the meaning ascribed to it in Recital B.

Effective Date shall have the meaning ascribed to it in Sub-Clause 3.1.

Encumbrance shall mean, in relation to the Energy Saving Equipment, any encumbrances such as mortgage, charge, pledge, lien, hypothecation, security interest, assignment, privilege or priority of any kind having the effect of security or other such obligations. 

Energy Saving Equipment shall mean the energy saving equipment installed at the Facilities pursuant to this ESPC and which are more specifically listed in Schedule C (Energy Saving Equipment).

Environmental Risk Management Framework or ERMF shall mean the framework dated April 29, 2014, which defines the roles and responsibilities of all stakeholders relating to environmental regulatory compliance, environmental legacy issues, negative environmental impacts from technology upgrades, environmental safeguard and due diligence requirements for projects, third-party appraisal checks, and including any amendments made to the framework with the World Bank available at SIDBI / PRSF Project website. 

ESCO shall mean [●].

ESCO Maintenance Period shall have the meaning ascribed to it in sub-Clause 6.4.

ESPC shall mean this Energy Services Performance Contract.

Expiry Date shall have the meaning set out in sub-Clause 3.1.

Facilities shall mean [●].

Force Majeure shall have the meaning ascribed to it in Sub-Clause 17.1.

PDP shall have the meaning ascribed to it in Recital C.

Project Development Plan (PDP) Agreement shall have the meaning ascribed to it in Recital C.

World Bank shall mean the International Bank for Reconstruction and Development, including in its capacity as implementing agency of the Global Environment Facility and/or the Clean Technology Fund, as the case may be.









SCHEDULE B: DESCRIPTION OF FACILITIES
[To be inserted by the Parties]



SCHEDULE C: AUDIT REPORT AND PDP
[To be inserted by the Parties]



SCHEDULE D: ESCO SCOPE OF WORK AND ENERGY SAVING EQUIPMENT
[To be inserted by the Parties]








SCHEDULE E: CLIENT’S RESPONSIBILITY
[To be inserted by the Parties]




SCHEDULE F: FORMAT OF CERTIFICATE OF ACCEPTANCE

FINAL CERTIFICATE OF ACCEPTANCE
Dated_________, 20[●]

In compliance with the terms, conditions and provisions of the ENERGY SERVICES PERFORMANCE CONTRACT dated ______, 2019 (the “ESPC”), by and between the undersigned (the “Client”) and (the “ESCO”), the Client hereby: 

(a) certifies and warrants that all the Energy Saving Equipment have been delivered, inspected, fully installed and operational as of the Acceptance Date, as indicated and defined below; 

(b) accepts all of the Energy Saving Equipment for all purposes under the ESPC all the attendant documents as of this _____ day____, 2019 (the “Acceptance Date”). 



Client: 

__________________

By:__________________

Title:_________________



SCHEDULE G: BASELINE AND PAYMENTS TO ESCO

A. BASELINE DETAILS:
Baseline and post-installation energy may be defined using metering, billing analysis and/or engineering calculations (including computer simulations) either individually or in combination. 

The client and ESCO have agreed to the following baseline parameters[footnoteRef:19] with regard to the site or premises wherein the ESCO mode project is to be implemented based on the usage and capacity factors: [tentative parameters are indicated below. [Client] / [ESCO] suggested to capture the actual parameters in the ESPC]  [19: ] 

(a) Wattages of the present electrical installations 
(b) Operating hours of electrical installations 
(c) Energy Conservation Measures to be implemented by the ESCO
(d) Specific energy consumption (Energy consumption per unit of product)

This baseline has been mutually agreed upon as the basis for the energy savings that shall accrue in post project implementation scenario and shall form the basis of payment by the client to the ESCO without dispute.

The energy savings will be determined using deemed savings approach based on the furnished details. The energy savings will be determined based on the following:

	Srl no
	Particulars
	Units
	Values

	1. 
	Wattage of existing equipment (W1), 
	kW/kVA
	

	2. 
	Wattage of energy saving equipment (W2), 
	kW//kVA
	

	3. 
	Annual Usage Hours 
	Hrs
	

	4. 
	Total number of equipment to be replaced (N)
	Nos
	

	5. 
	Annual Energy Savings, AES = ((W1-W2)*Hrs*(N)
	KWh/kVAh
	


 

B. Payments to ESCO

Within [thirty (30) days] after the date of commencement of installation/execution/construction, the ESCO must submit to the Client a “Schedule of Values” that lists in detail the estimated value of each ECMs. The Schedule of Values must be prepared in form and substance acceptable to or as specifically prescribed by the Client. [ESCO]/[client] may include the agreed terms of payment during the execution of the project]. 

The Client & ESCO have agreed to enter into this agreement with deemed energy cost savings approach between ESCO and Client, respectively subject to the terms & conditions set forth hereinafter for a period of “----” Years.

All capitalised terms used in this Schedule shall have the meaning set forth in Schedule A of this ESPC.  

	Srl no
	Particulars
	Units
	Values

	1. 
	Annual Energy Savings (AES)
	KWh/kVAh
	

	2. 
	Electricity Tariff– (T)
	(Rs/kWh and/or Rs/kVAh )
	

	3. 
	Total Annual cost savings, CS= (AES*T)
	Rs.
	

	4. 
	Capital Cost. CC: Capital, Operation & maintenance cost, finance, ROE, overheads
	Rs
	

	5. 
	Simple pay-back period, PB= (CC/CS)
	Years
	

	6. 
	Contract Period
	Years
	

	7. 
	Pay-out to ESCO annually 
	Rs.
	

	8. 
	Monetary savings retained by the ESCO/client
	Rs
	

	9. 
	No. of payments
	Quarterly/Monthly
	



1. ESCO may include all the related expenditure details here such as capital cost, operation & maintenance cost, finance, ROE, overheads etc.
2. ESCO or client may include agreed terms of reference for the Operation & Maintenance period
3. For Reasons beyond control, the parameters shall be reworked on mutual understanding by both parties and to be documented by amending Schedule G of the contract by duly written amendment to this Agreement.

1. 

SCHEDULE H: START-UP, COMMISSIONING AND OPERATING PARAMETERS OF INSTALLED ENERGY SAVING EQUIPMENT

ESCO’S, CLIENTS AND FACILITY MAINTENANCE RESPONSIBILITIES 

[A description of ESCO’s specific operations and maintenance responsibilities should be included in this schedule along with the time intervals for their performance of the stated O&M activities.]

ESCO’S TRAINING RESPONSIBILITIES   

	Training Schedule
	Time Period

	
	

	
	


  

SCHEDULE I: PROCEDURE FOR PERFORMANCE TEST
[To be inserted by the Parties]



SCHEDULE J: CONSTRUCTION / INSTALLATION SCHEDULE
[To be inserted by the Parties]


	: 
